1 BEFCRE THE
SHORELINES HEARINGS BOARD
2 STATE OF WASHINGTORN

3 IN THE MATTER OF THRE ADOPTION
OF AMENDMENTS TO THE RITSAP

4 COUNTY SHORELINE MANAGEMENT
MASTCR PROGRAM,

5]
; KITSAP COUNTY,
. appellant, SHB No, B3-18
v. ORDER GRANTING MOTION
2OR SUMMARY JUDGHENT
STATE OF WASITINGTON,
Y DEPARTHENT OF ECOLOGY,
10 rRespondent,
11 and -

12 E. SYIPPEN WILLING,
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13 Intervenor,

14

15 sppellant's Motion for Summary Jadgment came before the Shorelines
16 Hearings Board by written argument on consent of the parties.

17 Respondent filed documents opposing the motion; 1ntervenor filed

18 documents supporting the motion. Replies to respondent's documents
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were also firied,

Having considered the documents pertinent to the mokion, and the
fi1le and record herewn, and finding no genulne 1ssue as to any
material fact, the Board makes the following decision.

The undisputed facts show that WAC 173-14-060{(2) relating to
guidelines for agquaculture regulations was amended by respondent's
action f1led with the (Code Reviser on October 17, 198B0. HWSR
80-15-072. The implementation of the amended regulation was provided

in subsection (b)) thereof,

L3 LY

In 1981, appellant County proceeded to nake the changes to its
Shoreline HMaster Progranm {S5MP) to implement the state guidelines,
After the proposed anendment to the aquaculture use regulations in the
SHP was formulated, appellant circulated a proposed Hegative
Declaration, Thereafter, on March 25, 1982, a peclaration of
Mon-swgnificance was signed, On June 7, 1983, appellant adopted the
proposed ampendrent to the Snp.  On Movember 17, 1982, respondent held
a public hearing on appellant's amendments. During the hearing, |
respondent indicated an wntent to modify the amendment adopted by the
County. In response to 1ts inguiry, appellant was notified that the
submission of revised amendments was not expected, Respondent
indicated 1ts i1ntention to adopt amendments to appellant's SHP witnout
further submittals from appellant.

The adoption proceedings were continued & number of times until
finally scheduled for Harch 16, 1983. During the hiatus, appellant
reviewed respondent's modifircations Yo the proposed aguaculture
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amendment. On November 23, 19282, appellant wathdrew 14s DYIS in a
comment noted on a Declaration of Significance prepared by appellant
assi1gning the Director of the Department of Ecoclogy as the applicant.

By letter dated December 17, 1982, respondent notified appellant
of 1ts intent toc make 1ts own threshold determination because the
proposed amendments wiere a new preposal for which regpondenl was the
lead agency. Appellant did notr agree to allow respondent to assume
lead agency status,

Respondent prepared and circulated a proposed declaration of
non—51gﬁlf1cance. By letter dated March 3, 1983, appellant ¢lained
continued lead agency status for 1tself and, in addition, contested
the finding of non-significance,

On March 16, 1983, respondent adopted 1fs proposed changes to the
Kxitsap County Shoreline Master Prodram. ‘The adoption order was filed
on March 24, 1983, W5R 83-08-002. The adoption was appealed to this
Board on April 12, 1983. After hearing continuances reguested by the
parties on various occasions, this motion came before the Board, )

This matter turns on tie procedure to be followed when adopting
amendments to provisions of a shoreline master program atffecting
shorelines ¢of statewide significance under the Shoreline tianagement
Act (SHA). The authority to adopt amnendments affects the lead agency
determination under the State Environmental Policy Act (SEPA}.

RCW 90.58.090 provaides the procedure to be followed in the inirtial

adoption of master program hy local government, Subsection 2 thereof
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provides the procedure to b» used relating to shorelines of st

significance:

Master progratns or geguents thereof snall becone
aeffective when adopted or approved by the deparimentg
as appropriate, Within the time period provided in
RCW 90.58.080, each local governwment shall have
submitted a master program, exther ctotally or by
segments, for all shorelines @f the state within 1ts
jurisdiction to the departrent {or review and
approval,

{2} as to those segments of the master progran
relating to shorelanes of state-wide significance the
department shall have full authority following review
and evaluation of the submission by local government
to develop and adopt an alternative to the local
government’'s proposal 2£ an the department's opinion
the program submitted does not provide the optimum
implementation of the policy of this chapter to
sat1sfy the state-wide 1nterest. If the submission
by local government 1s not approved, the department
shall suggesr nodifications Lo the local government
within ninety days from receipt of the submission,
The Jocal government shall have ninety days after it
receives said modifications to consider the same and
resubmit a master program to the department,
thereafter, the department shall adopt the
resubmtted program or, tf the department determines
that said program does not provide for opbimum
implenentation, 1t may develop apnd adopt an
alternative as hereinbefore provided.

atewide

The provision requires that respondent first review and evaluate leocal

government's submission. If not approved, raspondent shall suggest

modifaications to the local governmenl., Local government has a

opportunity to resubmt a master program, or segment thereof,

Respondent may then adopt the resubmitted program or, 1f

unsataisfactory, 1t may develop and adopt an alternative master
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i1th respect to amendments to master programs or segments thereof,
respondent has adopted WAC 173-135-060:

at any time after adoption or approval of the master

progran by the department, local government nay

pursuant Lo RCW 90.55.190 proposge additions,

deletions, or modifications to the master progranm

deemed necessary by local government to reflect

changing local circumstances, new information, or

inproved data, A revision to the master program

shall be consistent with chapter 90.58 RCW and

chapter 173~16 WAC, and shall be submitted to the

departaent for i1ts review and formal action. No such

revision submitted to 28 master program by local

government shall become effective until thirty days

after the department’s order adopting the revision

has been filed with the code reviger. .
The regulation provides for additions, deletions, or modifications to
3 master progran pursuant to RCW 90.58.18C0. The statutory provision,
though not directly addressing changes to an existing master program,

does not exclude 1t.

Pursuant to RCY 90.58.190, respondent must follow the 90 day
review and resubmission procedure on master program revisions. This
procedure would be consistent with the statute and i1ts legisliative |,
intent. If there 15 ambigquity 1n the statute, the legislative intent
can be confarmed in the Journal of the Senate. (See pp 1409-1410, Hay
£, 1971.)

Respondent did not adopt the mpaster program revisions as proposed,
nor did 1t provide appellant with 90 days to resubmit 1¢s revisions.
Instead, respondent adopred warkedly different revisions for the
agquaculture segment or portion of appellant's paster program involving
substantial deletions to the original propesal. Ien so doing,

respondent did not proceed consistvently with RCYW 90.58.090(2}. 1t did
ORDER GRANTING MOTION
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not give appellant the opportunity to resubmt 1ts revisions. Only
after such oppportunity has passed does respondent vest with the
authoraity to adopt an alternate revised master program.

It follows from the foregoing analysis that appellant was and ais
the *"lead agency™ for SUPA compliance. WAC 197-10-203 and 205.
respondent did not. have jurisdiction to adopt regulations and,
therefare, 1t could take no "action®” on 1tts 0wn.2 hApopellant did not
agree to relinguish itvs lead agency status on 1ts proposed revision:
there was no assunption of lead agency status (VAC 197~10-343) by
respondent on the propSSed revyision, )

We conclude that respondent's action adopting revisions to the
aquaculture provisions of the Kitsap County Master Program on Order
DE 83-11 cdated March 16, 1983, and as filed in ¥WSR 83-08-002 1s

1nvalid because the adoptiron exceerded the slatutory authority of the

agency. RCW 90.58.180(4)(b).

-

1 Although the foregoing analysis is dispositive 0f which agency may
act on the revisions 1n this 1nstance, there remains some question as
to whether respondent (2f a1t had the authority) could adopt & master
program "segment™ in the manner that i1t did. The procedure used to
adopt or deny adoption of a master program, or portions therepof, are
set forth in WAC 173-19-062 and -D64. The statutes and requlations
refer to master programs, or "segments" thereof (DCW 90.58.090), or
"portion" therecf (RCW 90.58.120, WAC 173-19-064), A revised master
program segment with substantial changes made by respondent must
conrinde to meet the adoption criteria of the SMa and the
administrative Procedure act {ch. 34.064 RCW). At sone point, a change
to a revision becomes a new propoesal. Respondent admits as much 1in
thi1s case. As such, the rule was probably also adopted inconsistent
with statutory rule-making procedures,

3 In a proper case, respondent could, and perhops must, become the

lead agency for an action relating to rule making under the SMA,
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The Motion For Summary Judgment 18 granted and the matter 1s
remanded to the Deparcment of Dcoloygy to formelly rescind 1ts Order
pC 83-11, and to provide appellant Kitsap County with an opportunity
to resubmit 1ts proposed master program revisions.

DRTED this  day of December, 1983,

SHORELINES HEARINGS BOARD

DAVID AKANA, Lawyer Member
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GAYLE HanRocn, Chairman
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RICHARD A. NEAL, Hember
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